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SMALL BUSINESS EXEMPTION FROM PAID LEAVE UNDER THE FAMILIES FIRST 

CORONAVIRUS ACT 
  

By Christopher Leddy, Esq. 

 

As businesses are aware, the Families First Coronavirus Response Act (the “Act”) requires all employers with 500 

or less employees to provide paid sick leave for COVID-19 related reasons and expands the Family and Medical 

Leave Act to include paid sick leave for employees if they are unable to work (or telework) due to a need for leave 

to care for a  son or daughter under 18 years of age of such employee if the school or place of care has been closed, 

or if the child care provider of such son or daughter is unavailable, due to COVID-19.  However, the Act carved 

out exemptions, notably the small business exemption for employers with 50 or less employees and provided that 

the Secretary of Labor would publish guidelines/regulations for eligibility for same.  The Department of Labor 

(the “DOL”) posted these regulations on April 2, 2020, which are scheduled to be published on April 6, 2020, to 

interpret the Act.   

 

With regard to the small business exemption, the regulations largely mirror the FAQs previously posted by the 

DOL: 29 C.F.R. 826.40(b)(1) explains that a small employer is exempt from the requirement to provide such leave 

when: (1) such leave would cause the small employer’s expenses and financial obligations to exceed available 

business revenue and cause the small employer to cease operating at a minimal capacity; (2) the absence of the 

employee or employees requesting such leave would pose a substantial risk to the financial health or operational 

capacity of the small employer because of their specialized skills, knowledge of the business, or responsibilities; 

or (3) the small employer cannot find enough other workers who are able, willing, and qualified, and who will be 

available at the time and place needed, to perform the labor or services the employee or employees requesting 

leave provide, and these labor or services are needed for the small employer to operate at a minimal capacity. For 

reasons (1), (2) and (3), the employer may deny paid sick leave or expanded family and medical leave only to those 

otherwise eligible employees whose absence would cause the small employer’s expenses and financial obligations 

to exceed available business revenue, pose a substantial risk, or prevent the small employer from operating at 

minimum capacity, respectively.  Section 826.40(b)(2) explains that if a small employer decides to deny paid sick 

leave or expanded family and medical leave to an employee or employees whose child’s school or place of care is 

closed, or whose child care provider is unavailable, the small employer must document the facts and circumstances 

that meet the criteria set forth in Section826.40(b)(1) to justify such denial.  The employer should not send such 

material or documentation to the DOL, but rather, should retain such records for its own files.   

  

Below are relevant FAQs previously issued by the DOL which are in line with the foregoing: 

  

FAQ #4 

If providing child care-related paid sick leave and expanded family and medical leave at my business with 

fewer than 50 employees would jeopardize the viability of my business as a going concern, how do I take 

advantage of the small business exemption?  

 

To elect this small business exemption, you should document why your business with fewer than 50 employees 

meets the criteria set forth by the Department, which will be addressed in more detail in forthcoming regulations.    

You should not send any materials to the Department of Labor when seeking a small business exemption for paid 

sick leave and expanded family and medical leave 
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Continued…/ 

FAQ #58  

When does the small business exemption apply to exclude a small business from the provisions of the 

Emergency Paid Sick Leave Act and Emergency Family and Medical Leave Expansion Act?  

 

An employer, including a religious or nonprofit organization, with fewer than 50 employees (small business) is 

exempt from providing (a) paid sick leave due to school or place of care closures or child care provider 

unavailability for COVID-19 related reasons; and (b) expanded family and medical leave due to school or place 

of care closures or child care provider unavailability for COVID-19 related reasons when doing so would 

jeopardize the viability of the small business as a going concern. A small business may claim this exemption if an 

authorized officer of the business has determined that: 

 

 The provision of paid sick leave or expanded family and medical leave would result in the small business’ 

expenses and financial obligations exceeding available business revenues and cause the small business to 

cease operating at a minimal capacity;   

 

 The absence of the employee or employees requesting paid sick leave or expanded family and medical 

leave would entail a substantial risk to the financial health or operational capabilities of the small business 

because of their specialized skills, knowledge of the business, or responsibilities; or   

 

 There are not sufficient workers who are able, willing, and qualified, and who will be available at the time 

and place needed, to perform the labor or services provided by the employee or employees requesting paid 

sick leave or expanded family and medical leave, and these labor or services are needed for the small 

business to operate at a minimal capacity. 

  

FAQ #59  

If I am a small business with fewer than 50 employees, am I exempt from the requirements to provide paid 

sick leave or expanded family and medical leave?  

 

A small business is exempt from certain paid sick leave and expanded family and medical leave requirements if 

providing an employee such leave would jeopardize the viability of the business as a going concern. This means a 

small business is exempt from mandated paid sick leave or expanded family and medical leave requirements only 

if the: 

 

 employer employs fewer than 50 employees; 

 

 leave is requested because the child’s school or place of care is closed, or the child care provider is 

unavailable, due to COVID-19 related reasons; and 

 

 an authorized officer of the business has determined that at least one of the three conditions described in 

Question 58 is satisfied. 

The Department encourages employers and employees to collaborate to reach the best solution for maintaining the 

business and ensuring employee safety. 
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About Becker 

Becker LLC is a premier mid-market firm with offices in New York, New Jersey, Philadelphia and California. The 
firm provides the complete spectrum of legal services from litigation, transactional, labor and employment, and 
bankruptcy law counseling, to intellectual property, real estate and construction law related advice. Our size and 
regional footprint allows us to provide sophisticated services in a manner not only focused on results, but also on 
our client’s return on their investment. 
 

For more information, call (973) 422-1100, visit us on the web:  https://www.becker.legal/ 
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